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IN THE UTAH COURT OF APPEALS 
R. T. MARTEN, 
Plaintiff/Respondent, 
vs. ] 
BRIANHEAD ENTERPRISES, INC. ] 
and BURTON K. NICHOLS, ] 
individually, 
Defendant/Appellant. 
I BRIEF OF APPELLANT 
\ Court of Appeals 
) Case No. 890736-CA 
i (Priority 14b) 
JURISDICTION AND NATURE OF PROCEEDINGS BELOW 
This is an appeal from a Judgment rendered by the Fifth 
Judicial District Court. Statutory jurisdiction is conferred upon 
this Court because this is a case transferred to the Court of 
Appeals from the Supreme Court. Utah Code Ann. Section 78-2a-3 
(1987) . 
STATEMENT OF ISSUES PRESENTED FOR REVIEW 
1. Did the Lower Court err in determining that the promissory 
note dated June 15, 1980, was a seperate debt when R. T. Marten 
admitted that he had received consideration for all of his interest 
in the Limited Partnership known as Marvasnic and that he did not 
have any other business dealings with the Defendants. 
2. Did the Lower Court err in determining that Burton K. 
Nichols, individually, owed Plaintiff, R. T. Marten $26,754.00 plus 
interest from June 15, 1980 plus attorneys fees when the Defendant 
showed a payment on said promissory note of $25,000.00 and the 
Plaintiff admitted that the documents submitted by the Defendant 
evidenced all of the interest Plaintiff had in a Limited 
Partnership known as Marvasnic. 
TEXT OF AUTHORITIES 
There are no determinative constitutional provisions, 
statues, ordinances or rules which apply to this case. 
STATEMENT OF THE CASE 
This is an appeal from a Judgment entered by the Honorable J. 
Philip Eves of the Fifth District Court in and for Iron County, 
State of Utah on the 17th day of August, 1989. The Court granted 
Judgment to the Plaintiff after a trial of the matter. The Court 
ruled that the Defendant, Burton K. Nichols was liable to the 
Plaintiff, individually, for a certain promisorry note in the sum 
of $26,754.00 plus interest thereon from June 15, 1980 plus 
attorneys fees. The Defendant, Brianhead Enterprises, Inc. was in 
bankruptcy and the case against Brianhead Enterprises, Inc. was 
stayed, and the Court gave Judgment against Burton K. Nichols, 
only. The Defendant, Burton K. Nichols, appealed said Judgment. 
STATEMENT OF FACTS 
At the Trial, the Plaintiff presented a promissory note signed 
by Burton K. Nichols, President of Brianhead Enterprises Inc. and 
Burton K. Nichols, individually for $26,754.00. (Plaintiff Exhibit 
No. 1) . Plaintiff claimed the note was for assessments made prior 
to the purchase of his interest in Marvasnic* The Defendants then 
presented Exhibits 1, 2, and 3 which show a purchase of all of 
Plaintifffs interest in Marvasnic. The documents were prepared and 
delivered during the Months of June and July, 1980 and Plaintiff 
admitted that the documents were for his 25.25 percent interest in 
Marvasnic and that he had no other dealings with Defendant after 
June and July, 1980. (TR 28, 35). 
SUMMARY OF ARGUMENTS 
POINT I; Burton K. Nichols is entitled to a dismissal of the 
claim of Plaintiff for the reason that the documents presented to 
the Trial Judge showed full payment to the Plaintiff for any 
interest Plaintiff had in Marvasnic. 
POINT II: If the Trial Judge could determine, under the 
evidence, that the $25,000.00 payment was not payment in full, 
the Court should have found that the $25,000.00 payment was partial 
payment of the Promissory Note and the balance due on said Note was 
$1,754.00. 
ARGUMENT 
POINT I 
THE TRIAL COURT MADE AN ERROR IN DETERMINING THAT BURTON 
K. NICHOLS, INDIVIDUALLY, OWED PLAINTIFF R. T. MARTEN 
$26,754.00 PLUS INTEREST FROM JUNE 15, 1980 PLUS ATTORNEYS 
FEES WHEN R. T. MARTEN ADMITTED THAT THE WRITTEN DOCUMENTS 
SUBMITTED BY DEFENDANTS SHOWED PAYMENT FOR EVERYTHING THAT WAS 
OWED TO HIM FOR HIS INTEREST IN MARVASNIC. 
It is well settled law that the burden is on the Appellant to 
show that the trial court committed error which is apparent from 
the record. Hutcheson v. Gleave, 632 P.2d 815 (Utah 1981). The 
Supreme Court of the State of Utah has also said that the findings 
of the Trial Court will not be disturbed unless there is no 
substantial evidence to support them. Harline v. Campbell, 728 
P.2d 980 (Utah 1986). In the instant case Mr. R. T. Marten 
testified at Trial that the promissory note upon which he relies 
dated June 15, 1980 could have been signed between the 6th of June 
or sometime in the Month of June. (TR. pp 27-28). Mr. Marten also 
testified that he was being paid by the Defendants for 25.25 
percent interest in Marvasnic. (TR. pp 28). Mr. Marten then 
testified that his total interest in Marvasnic was 25.25 percent 
and that the Defendants were paying him for that total interest. 
(TR. pp 28) . He was then presented the documents which are set 
forth in the addendum to this brief and evidence total payment for 
his total share in Marvasnic. The first document is a Bill of Sale 
signed by R. T. Marten for six (6) shares in Marvasnic. Attached 
to that Bill of Sale is a copy of a check for $25,000.00 which Mr. 
Marten admits he received. (These documents were presented as 
Defendants Exhibit No. 1 at the Trial) . Mr. Marten was then 
presented with a Bill of Sale dated 6/15/80 together with an 
attachment showing 263.41 shares of stock in Brianhead Enterprises 
going to Mr. Marten for 16.25 percent interest in Marvasnic. 
(These documents were introduced at Trial as Defendants Exhibit No. 
2) . Mr. Marten was then presented with a Bill of Sale and an 
attachment showing a Warranty Deed for certain real property which 
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In ! hi? l-v i nqwood case the Trial Court found that -i promissory note 
had been integrated ,'Mh> ,i nwbsequent agreement and r.hat decision 
was affirmed. In this case the promissory note has to be part of 
the June, July transaction. The only conflict in the documentation 
is the amount of the Note ($26,754.00) as opposed to a Bill of Sale 
for $25,000,00 and a $25,000.00 payment. The testimony of 
Plaintiff that this note was for previous assessments is completly 
inconsistent with the documents before the Court and against the 
substantial weight of the evidence. 
The Rule of Law has been accepted in this State that if 
parties execute different documents at different times in the 
course of the same transaction, they will be read together to 
determine the right of the parties. Strike v. White 63 P.2d 600 
(Utah 1936), Bullfrog Marina, Inc., v Lentz 501 P.2d 266 (Utah 
1972) . In the instant case there was one transaction and one cash 
payment. The documents do not refer to an unpaid promissory note 
for future payment and Plaintiff's testimony to that effect is not 
supported by the documents or the evidence. 
In this case there was a series of transactions between the 
Plaintiff and the Defendants for the purchase of 25.25 percent 
interest in Marvasnic, These transactions are documented by 
Defendants Exhibits No. 1, 2 and 3 which are set forth in the 
addendum. The promissory note which was executed was part of these 
transactions because it was issued within this period of time and 
was part of the total transaction. It is not necessary for the 
Defendants to prove that the promissory note was superseded by 
other agreements, the only proof required is payment and the Trial 
Judge does not have any evidence which would support the 
1""] a i fit i J f f s tjipory that the $2L,00C~00 paynent v. as not made on this 
promissory note. 
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CONCLU.-.-L^T 
The entire transaction between the Plaintitl and IJi iiiiili<a<l 
3 . - rise?, and fiurton K. Nichols consisted o:f the purchase by the 
Defendants of 25.2b percent il.t-Mcsl ui I'I.II ' tiff and his lather 
.in Marvasnic All. oJ t:he documents show a total agreement tnd 
total payii'M Mil "Then w»r n: evidence t'r support the Trial Courts 
conclusion that tills promissory note wai a septal*; ugr eoiiM-iil If 
1'I'ii'1 Court of Appeals finds that: the promissory note was a separate 
agreement, then the Defendants should still be given credit for the 
$25,000.00 payment. 
DATED this 7th day of February, 1990. 
MAILING CERTIFICATE 
I do hereby certify that on the 8th day of February, 1990, a 
true and correct copy of the foregoing was mailed, first class, 
postage prepaid to G. Michael Westfall, One South Main street, 
Dixie State Bank Building, P.O. Box 367, St. George, UT 84770. 
ADDENDUM 
BILL OF SALE 
(With Warranties) 
Know all Men by These Presents: 
That R» T> Marten, lft 9th» Street, Del Mar, CA 920^1 
the SELLER, for and in consideration of the sum of ,'$25,000) 
*Vpn+.y--ttra t.hnnsand ani n°/l00 DOLLARS 
to hin in hand paid by Brian Head Enterprises, Inc., 
P.O. Box 38, Cedar City, Utah, the BUYER, the receipt whereof 
acknowledged has bargained, sold, assigned and transferred, and by 
these presents does bargain, sell, assign and transfer unto said 
BUYER that certain personal property now at Iron County, State of 
Utah, particularly described as follows: throo shares of the 
interest owned by R» T» Marten 
in MARVASNIC, a Ltd partnership of the State of Utah. 
And the Seller upon the consideration recited above warrants 
ownership of and good title to said property, the right to sell the 
same and that there are no liens, encumbrances or charges thereon 
or against the same and to defend the title and possession transferred 
to the BUYER against all lawful claims. 
In Witness Whereof, have hereunto set 
hand this 6 day of June
 y 19 80 , 
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BILL OF SALE 
(With Warranties) 
Know all Men by These Presents: 
That R. T. Marten, 1 ^ 9th* Street, Del, Mary CA 9201^ 
the SELLER, for and in consideration of (263»-H) Two hundred 
sixty-three and ~/l00 
SHARES of Brian Head Enterprises, Inc. stock to him in hand paid by 
Brian Head Enterprises, Inc., P.O. Box 38, Cedar City, Utah, the 
BUYER, the receipt whereof acknowledged has bargained, sold, assigned 
and transferred, and by these presents does bargain, sell, assign and 
transfer unto said BUYER that certain personal property now at Iron 
County, State of Utah, particularly described as follows: Of the 
interest owned by R. T. Marten and Royal Marten (16.25) 
Sixteen and ^/tOO 
in MARVASNIC, a Ltd partnership of the State of Utah. 
And the Seller upon the consideration recited above warrants 
ownership of and good title to said property, the right to sell the 
same and that there are no liens, encumbrances or charges therecn 
or against the same and to defend the title and possession transferred 
to the BUYER against all lawful claims. 
In Witness Whereof, ^ have hereunto set 
hand this 15 day of June , 19 80 . 
Witness: 
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BILL OF SALE 
(With Warranties) 
Know' all Men by These Presents: 
That R. T. Marten, lfo 9th« Street, Del Mar, CA 92(A 1 
the SELLER, for and in consideration of the real property described 
as follows: Eeginning at the N.W* corner SW1/U NWl/4f section 11, T36sf 
R9Wf S.L.M* thence S 89°l6'50M E, 657*90 ft* along the "l/l6 section 
line; thence S 0°08f17" Wf 5&U31 ft; thence N 89°2V40" Wf 656.55 ft; 
thence N 0°0'00" S, 565*82 ft. along the section line to the Point of 
Beginning* Containing 8.53 acres of land. Together with access to 
and through property from Hwy IU3, said access to be agreed upon by 
R# T. Marten and Komer R. Vasels. 
Excepting therefrom: 
a) That portion of the property occupied by the Edelweiss Condominium* 
b) An easement into the spring area for the purpose of collecting 
spring flow and delivering it from property. 
to him in hand paid by Brian Head Enterprises, Inc., P.O. Box 38, 
Cedar City, Utah, the BUYER, the receipt whereof acknowledged has 
bargained, sold, assigned and transferred, and by these presents 
does bargain, sell, assign and transfer unto said BUYER that certain 
personal property now at Iron County, State of Utah, particularly 
described as follows; Of the interest owned by R. T. Marten 
)^£ shares 
in MARVASNIC, a Ltd partnership of the State of Utah. 
And the Seller upon the consideration recited above warrants 
ownership of and good title to said property, the right -to sell the 
same and that there are no liens, encumbrances or charges thereon 
or against the same and to defend the title and possession transferred 
to the BUYER against all lawful claims. 
In Witness Whereof, have hereunto set 
"C 
WHEN -vECORDL , MAIL TO: 
Space Above This Line for Recorder's Use 
Warranty Bttli 
(Corporate Form) 
BRIAN HEAD ENTERPRISES, INC., a Utah co rpo ra t i on , a corporation 
organized and existing under the laws of the State of Utah, with its principal office at 
Cedar City , of County of Iron , State of Utah, 
grantor, hereby conveys and warrants to R. TERRENCE MARTEN 
Grantee 
of 154 - 9th S t r e e t , Del Mar, Ca l i fo rn i a for the sum of 
TEN AND NO/100 (and o ther good and va luab le c o n s i d e r a t i o n s ) DOLLARS, 
the following described tract of land in I ron County, 
State of Utah: 
//7/7^€ / / - /ooo^ SEG^RI^ "TITLE CO^ PANV 
SEE ATTACHED EXHIBIT MA" 
31953 •' *»ocrrf«d t? 
Wort of R, Terrence Marten 
p ^ J u l 18 1980 3P
 M ^ 7m._0C^  ^  264_ n^ 798.-799 
Joan W. Wasden, I ron 
c~^ v.. ^ 
The officers who sign this deed hereby certify that this deed and the transfer represented 
thereby was duly authorized under a resolution duly adopted by the board of directors of the grantor 
at a lawful meeting duly held and attended by a quorum. 
In witness whereof, the grantor has caused its corporate name and seal to be hereunto affixed 
by its duly authorized officers this ]6 th day of Ju ly A. 1)., 19 80. 
Attest;,, /-) , \ . .EAIMJIEAD..^ Utah 
By c o r p o r a t i o n «'•" \JX\ * "'<•<//Y^\ , ) & ra 
^M0^1}MU^.. - r ^ v- } w ^ ' 0 
> - S;rllwT.:. Nichols Secretary. 1 !->.>r.v^^\:\ i ^ L ^ ^ ^ r ^ ^ ^ ^ . 
... -^-j^y^P-:^ Nichols Secretary. . ^ — 
co (ObrJpqr^te'-'Seaj). • / Burton K. Nichols President. 
• > & i-r <\V :•• ) s s . 
\ -'County of ^RON 
\ , :'? *J i; N *' 
\ ; O i v t h Q . . ifcch day of Ju ly , A. D. 1980 
\pononaLty'appeared before me Burton 1\ Nichols and Sal ly P. Nichols 
' whrrjb^iji^ by me duly sworn did say, each for himself, that he, the said Burton K. Nichols 
' is Ihe pVesidefit/;and^ie, the said Sa l ly P. Nichols is the secretary 
oi-
 rBRI^ JS REM) ENTERPRISES, INC. Company, and that the within and foregoing 
jnstrirnerif was signed in behalf of said corporation by authority of a resolution of its board of direc-
, torsand sa^ icT burton K. Nichols a»<l Sal ly P. Nichols 
. e'aety jc^uiy^ackiiowlodged to m ^ that s*\d corporation executed the same and that the seal affixed 
is the seal of said corporation. ,- ^~x 
^--- Notary Public. 
C .J 
My Commission expires....UQy.?r;.hs)C...1*... 1.9.31 My residence is Par.o.waii,...tItaJi 
EXHIBIT "A" 
Beginning at the N.W. corner SVh NWV, Section 11, T36S, R9W, SLB&M, thence 
S 89°16,50" E, 657.90 ft. along the 1/16 Section line; thence S 0°08,17" W, 
564.31 ft; thence N 89°24'40' W, 656.55 ft; thence N 0°00'00" E, 565.82 ft. 
along the Section line to the Point of Beginning. Containing 8.53 acres of 
land. 
EXCEPTING 1HERE1R0M Beginning at the Northeast corner of Edelweiss Condominiums 
which part lb also the Northeast corner of Lot 22, Block B, BRIAN HEAD, UNIT 3, 
a Subdivision, and running thence South 89°05,59M East 20.0 feet; thence South 
0°54'01" Ea.'- parallel to Section line 200.0 feet; t! \ce North 89°05'59" West 
20.0 feet to the Southwest corner of Edelweiss Condominiums; thence North 
0°54l01" East 200.0 feet to the place of beginning. 
TOGETHER WITH a Non-exclusive right of way from Highway U-143 described as 
follows: 
Beginning at a point S O^'OO" E, 1287.85 ft. along the section line and 
N 89°30'W W, 369.54 ft, from the NW corner Section 11, T36S, R9W, S.L.M., 
said point also being on the NW'ly R/W of U-143; thence N 24°43'18" W, 36.47 
ft; thence S 89°30,14" E, 254.78 ft. to the P.C. of a 52 radius curve; thence 
counterclociwibe along arc of said curve 38.68 ft; thence N 47°52,18lf E, 10.00 
ft; thence S 45°0!00" E, 123.41 ft. to the NW corner Sift; NVfo Section 11; thence 
S C^O'OO" E, 93.34 ft.; thence N 45°0'00" W, 133.15 ft.; thence N 89°30,]4" W, 
260.1? ft., thence N 24°43'18" W, 36.47 ft. to the Point of Beginning. 
Reserving unto the Grantor or Grantors nominee the right of ingress and egress 
over, upon and across the above-described property for the purpose of doang dll 
acts necessary or incidental to the development of water originating from springs 
situated on the above-described real property, more particularly described as 
follows: Beginning at the NW corner SW1 ;^ NW1-* Section 11, T36S, R9W, S.L.M., 
said point being S 0°0'00" E, 1320.85 ft. from the NW corner said Section 11; 
thence S 89°16'50" E, 15.00 ft.; thence S 0°0f00" E, 211.26 ft,; thence 
S 62°16,48" E, 92.84 ft. to a P.O.C. of a 100' radius curve, radius of which 
bears S 53°30r14" E, thence clockwise along the arc of said curve 613.00 ft.; 
thence N b2°16'^8" W, 78.18 ft., thence N 89°55'00" W, 20.00 ft, to the Action 
line, thence N 00°0'00" L, 2J1.04 ft. to the Point of Beginning. 
SUBJLCI TU />ND IUGLIHFR WITH a 6u foot roadway and Utility easement desci Lbed as 
follows. Bngmning at a point S 89°16'50" E, 466.34 ft. along the 1/16 f ection 
line from the NW corner SW\ N\A> Section 11, T36S, R9W, S.L.M.; thence S 89°16f50" 
E, 66.7J ft, thence S 9°20'41" W, 569.03 ft. to the P.C. of a 213.31 ft. radius 
curve; thenco clockwise along the arc of said curve 2.21 ft; thence N 89°24'40" W, 
67.30 ft. to a P.O.C. of a 147.31 ft. radius curve, radius of which beai> 
N 75°48'20n W; thence counterclockwise along the arc of said curve 12.47 ft.; 
thence N 9°20'41" E, 559.02 ft. to the Point of Beginning, 
EXCEPTING THEREFROM all minerals, all Geothermal Steam and associated Geothermal 
Resources, as defined in the Act of February 28, 1925, 43 Stat. 1090, and the 
Act of December 24, 1970, 84 Stat 1566, together with the right of ingress and 
egress for the purpose of exploring and/or removing the same. 
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